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January 31, 2002

Re: 2002 California Public Contract Code Revisions

Dear Clients and Colleagues:

Please take note of the following revisions to the California Public Contract Code as a result
of legislation enacted last year, There are some entirely new Code provisions, as well as material
changes or revisions to existing Code.

In this client courtesy letter, I have selected those provisions which seem particularly
significant to common public contracting issues, and obviously the inclusions in this letter are not
exclusive, and not necessarily dispositive to any particular issue which may arise. However, these
changes seem particularly relevant.

1. Public Co . evisions

PCC §3400 — Bids on public works; specification by brand or trade names not
permitted; exception. This statute has been significantly modified in a more practical and useful
manner. Until now, specifications were required to provide a period of time prior to the award of
contract for submission of data substantiating a request for a substitution of “an equal” item. The
statute now provides that the specifications shall provide a period of time prior to “or after, or prior
to and after, the award™ of the contract for submission of data substantiating the request. Be advised,
however, that if no time period is specified, data may be submitted by the contractor “any time
within 35 days after the award of the contract.” However, a product may be designated by a specific
brand or trade name: (1) in order that a field test or experiment may be made to determine the
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product’s suitability for future use, or (2) in order to match other products in use on a particular
public improvement, either completed or in the course of completion.

The upshot of this is that you will want your specifications to require that substitutions be
submitted for approval as soon as possible (and before the award of contract), rather than allowing
the 35 day time period to prolong the process and potentially delay performance due to the delayed
architectural review and approval.

PCC §10116 — Report on level of participation of business enterprises. This is a new
statute that has been added under the section for minority and women business participation goals
for State contracts. Under this new statute, on January | of each year, each awarding department
is required to report to the Governor and the Legislature on the level of participation of business
enterprises by race, ethnicity, and gender of owner, in contracts for the fiscal year beginning July
1 and ending June 30. In addition, the report shall contain the levels of participation of business
enterprises, by race, ethnicity, and gender of owner, for the following categories of contracts:

Construction.

Purchases of materials, supplies or equipment.

Professional services.

All contracts for a dollar amount of less than twenty-five thousand dollars
($25,000).
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The statute provides that awarding departments are prohibited from using the data compiled
under this section to discriminate or provide a preference in the awarding of any contracts, and that
contractors are prohibited from using information compiled under this section to discriminate or
provide a preference in the solicitation or acceptance of bids for subcontracting, or for materials or
equipment, on the basis of race, color, sex, ethnic origin, or ancestry.

PCC §10129 — Bids limited to one concern or specific brand or trade name. This
statute is substantially similar to PCC §3400, as discussed infra, and involves the same changes as
noted therein.

PCC §22032 — Contracting procedures; dollar amount limitations. For those public
agencies whose governing board has by resolution elected to become subject to the uniform
construction cost accounting procedures, the threshold contract limits have increased this year.
Public projects of $25,000 or less may be performed by the employees of a public agency by force
account, by negotiated contract, or by purchase order. Public projects of $100,000 or less may be
let to contract by informal procedures as set forth in PCC §22030, et seq. (an increase from
$75,000). Public projects of more than $100,000 are required to be let to contract by formal bidding
procedures.






