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January 31, 2001

Re: 2001 California Public Contract Code Revisions

Dear Clients and Colleagues:

You may wish to take note of the following revisions to the California Public Contract Code
as a result of legislation enacted last year. There are some entirely new code provisions, as well as
material changes or revisions to existing code. Also noted are related Government, Education and
Labor Code revisions and new case law.

In this client courtesy letter, 1 have selected those provisions which seem particularly
significant to common public contracting issues, and obviously the inclusions in this letter are not
exclusive, and not necessarily dispositive to any issue which may arise. Be that as it may, please
note the following:

I. Public Cont evisions

PCC §6106.5 — State agencies; contractors; solicitations and contracts; securities
eligible for investment; escrow agreement form. Now, retentions for architectural, engineering,
and construction project management services shall include a provision allowing the retention to be
placed in escrow with interest payable to the provider. This arrangement is similar to the one in
place for the last several years with respect to prime contractors. A copy of this new statute is
enclosed herewith.

PCC §7103 — Contracts by State entities for public works in excess of $5,000, necessity
of payment bonds by contractors. This Code Section has been modified to do away with the
existing sliding scale formula for the payment bond based on the size of the contract. For example,
previously the amount of the payment bond for a $5 million contract was 100% of the contract price,
but a payment bond for a $6 million contract was 50% of the contract price. Section 3248 of the
Civil Code has been amended to remove this anomaly and now requires that the payment bond be
100% of the contract price in all instances. Under the amended PCC §7103, the new provisions also
apply to State contracts. A copy of this amended statute is enclosed herewith.
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PCC §10126 — Approval of estimate of cost with alternatives contemplating additions
to or deletions from base bid; conditions. This statute has been substantially amended and sets
forth a number of specific requirements that must be met when a bid solicitation calls for
alternatives. Determining the lowest bid is problematic when apples are not being compared to
apples. This statute attempts to set forth a methodology to follow. Public agencies are given four
alternative ways to deal with alternatives:

1. The lowest responsible bidder shall be the one with the lowest
bid price on the base contract without taking alternatives into
consideration;

pLit The lowest bid shall be the lowest total price for the base

contract plus all alternatives;

3. Alternatives will be selected according to a list of priorities
published in the Invitation to Bid;

4, The lowest bid shall be determined after a “blind™ selection
of alternatives so that the identities of the bidders are
unknown to the persons who select the alternatives.

Note that if the agency fails to specify the methodology for identifying the low bidder, the low
bidder will be the contractor who submits the lowest price on the base contract. A copy of this
amended statute is enclosed herewith.

PCC §10129 — Bids limited to one concern or specific brand or trade name. This
statute has been added and addresses the problem of a particular brand or trade name specified in
the bid documents. The statute suggests that two brands or trade names of comparable quality or
utility be specified, however, if only one will do, the awarding body may list only one.
Specifications shall provide a time period for submission of data substantiating a request for a
substitution of “an equal” item. However, if no time period is specified, this information may be
submitted anytime within 35 days after the award of contract (which is consistent with prior law).
A copy of this new statute is enclosed herewith.

PCC §10295 — Approval of contracts for acquisition of goods, textbooks, or services;
exceptions. Community colleges are now exempted from approval requirements for State contracts,
effective January 1, 2001. Section 10295 of the Public Contract Code otherwise provides that all
contracts, including construction contracts, entered into by any State agency are to be transmitted
with all papers, estimates, and recommendations to the Department of General Services, to be come
effective when and if approved by that Department.

PCC §10301 — Contracts and purchases; amounts; award to lowest bidder; sales tax.
This statute has been substantially modified and, except in cases where the awarding body specified
that only one article will properly meet the needs of the agency, contracts for the acquisition or lease







